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SUBJECT: CONSULAR CONVENTION NEGOTIATIONS: SECOND ROUND 

SUMMARY 

IT WOULD BE USEFUL FOR THE NEGOTIATING COMMITTEE TO EXPLORE 
THE ISSUE WHETHER THE FIFTH AND FOURTEENTH AMENDMENTS TO THE 
CONSTITUTION APPLY TO ALIENS AS WELL AS CITIZENS OF THE US. 

IF SO, THIS FACT COULD BE USED AS A SUBSTANTIAL ARGUMENT IN 
CONSULAR CONVENTION NEGOTIATIONS AGAINST THE GDR'S INSISTENCE 
UPON INCLUSION OF A DEFINITION OF NATIONALITY IN A CONSULAR 
AGREEMENT. I DISCUSSED THIS SUBJECT IN THE DEPARTMENT LAST 
APRIL. END SUMMARY 

1. 1 HAVE AVAILABLE U.S.CA.A. WITH ANNOTATION ON AMENDMENTS 
TO THE CONSTITUTION, BUT NO SUPREME COURT OR OTHER FEDERAL 
COURT DECISIONS. 

2. THE FIFTH AMENDMENT'S INJUNCTION THAT "NO PERSON SHALT. 

...BE DEPRIVED OF LIFE, LIBERTY OR PROPERTY, WITHOUT 

DUE PROCESS OF LAW" APPLIES TO ARBITRARY ACTION BY THE 
FEDERAL GOVERNMENT. THE FOURTEENTH AMENDMENT INJUNCTION 
IS AGAINST STATE ACTION. 
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3. THE FIFTH AMEMDMENT USES THE WORD "PERSON" WHILE THE 
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FOURTEENTH AMENDMENT USES THE WORDS "CITIZENS" AND 
"PERSON". I KNOW THAT ONLY CITIZENS OF THE UNITED STATES 
POSSESS CERTAIN POLITICAL RIGHTS. AS THE RIGHT TO VOTE 
AND HOLD OFFICE, NOT ACCORDED TO "ALIENS." FROM MEMORY 
AND WITHOUT SUPPORT OF SUPREME COURT, OR OTHER FEDERAL 
COURT DECISIONS, I BELIEVE ALIENS ARE ACCORDED "DUE 
PROCESS" AND THE "EQUAL PROTECTION OF THE LAWS" IN THE 
PROTECTION OF THEIR INDIVIDUAL RIGHTS OF PERSONALITY. 

4. AS I RECALL, DURING WORLD WAR II GERMAN SABOTEURS 

WHO LANDED ON THE EASTERN SEABOARD MOVED FOR TRIAL IN THE 
FEDERAL COURTS, BUT MOTION WAS DENIED UPON GROUND THAT THE 
AREA IN WHICH THEY WERE CAPTURED HAD BEEN DECLARED A COMBAT 
OR WAR ZONE BY THE PRESIDENT. AGAIN, AS I RECALL, THE SAME 
REASONING WAS USED BY SUPREME COURT ON THE SUBJECT OF EXPULSION 
OF JAPANESE FROM THE WEST COAST —DIFFERENCE BEING THAT 
UNDOUBTEDLY THOSE EXPELLED MUST HAVE BEEN PREPONDERATELY 
CITIZENS OF THE US. WITHOUT BENEFIT OF AN ACTUAL ASE 
DECISION THE IMPLICATION CAN BE DRAWN THAT, BUT FOR 
"COMBAT OR WAR AREA" DESIGNATION, ALIENS WOULD HAVE HAD 
RECOURSE TO FEDERAL COURTS. I NOTE ONE ANNOTATION, PAGE 
3 USCA, CONSTITUTION 13 TO 14, LAST ANNOTATION IN 
SECOND COLUMN, EVIDENTLY A CASE DEALING WITH AMERICAN 
INDIANS, THE STATEMENT THAT "ALTHOUGH CITIZENSHIP 
BESTOWS UPON THE INDIVIDUAL CERTAIN IMPORTANT POLITICAL 
RIGHTS, THE BASIC CONSTITUTIONAL RIGHTS ARE POSSESSED 
BY CITIZENS AND RESIDENT NON-CITIZENS ALIKE." 

5. IF THE PREMISE OF THIS MESSAGE IS CORRECT, I CONSIDER 

IT WOULD BE A HELPFUL ARGUMENT IN NEGOTIATONS: THAT IS, 

THAT US CANNOT COERCE OR RESTRAIN ALIENS IN THE EXERCISE 
OF BASIC CONSTITUTIONAL RIGHTS. THIS WOULD BE EQUALLY 
APPLICABLE TO GDR AND FRG. I ASSUME IF CONVENTION INCLUDED 
THE GDR VIEW OF NATIONALITY AND THE SENAT SHOULD CONCUR, 

IT MIGHT FALL UNDER THE PROTECTION OF ARTICLE SIX OF THE 
CONSITUTION, BUT I DOUBT THAT THE SENATE WOULD CONCUR 
IN SUCH A CONVENTION. COOPER 
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